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Date of Issue

Arising  out of  Order-In-Original  No. 327 /DC/SNEHAL/Div-8/A’bad-
(¥) | South/PMT/2022-23 dated 27.02.2023 passed by The Deputy Commissioner
(Tech.), CGST, Ahmedabad South.

i ¢ M/s. Snehal Jayantilal Shah,
() 1 T SR / 22, Vishram Park Society,
Name and Address of the | oy, patel School, Vasna,
Appellant

Ahmedabad - 380007
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AR FHTC T L0 ATE:-

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
(1) ﬁwmw%q%w%w(#wmwﬁ) frrfar e wraT w1 |

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT o, e ST e T FaT T Tfief 1 = rATeraaer & Wi ardier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =g IUTed omh ATAIH, 1944 &t oy 35-d1/35-7 % siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SiEg TR=es ¥ JaATQ AR & FATaT @ rqier, Ader & AHA H A7 g, g
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sectorbank of the
place where the bench of the Tribunal is situated.
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(38) IS < TR H s 7 ST T THIALT BIaT g AV T Ter SNaQT & [T B T T STL<h
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T S[oh, eI SeUTEH {[och o darehs STy SATATiae<r (fAEee) TS Iid rdielr & Hraet
F FFeHT (Demand) T € (Penalty) & 10% & ST AT H{ATE gl GIATTF, STEHIA IF AT
10 FE JUC g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(ilij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) gﬂ%ﬂ%ﬂ%ﬁsﬁaﬁvmﬁw%wwaﬁsﬁawgﬁmmﬁmﬁﬂﬁeﬁﬁrmw
e & 10% ST ORI STgt et ave fanfa g a9 <ve & 10% AT WX Y ST FRAL g
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/4934/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s Snehal Jayantilal
Shah, 22, Vishram Park Society, Opp. R.C. Patel School, Vasna,
Ahmedabad-380007 (hereinafter referred to as “the appellant”) against
Order in Original No. 327/DC/SNEHAL/Div-8/A’bad-South/2022-23
dated 27.02.2023 [hereinafter referred to as “the impugned order”]
passed by the Deputy Commissioner(Tech.), CGST, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant having
Service Tax Registration No. ANRPS9019DSDO001 are found under
discrepancy between the gross value of services declared in Income
Tax and TDS returns compared to the Service Tax returns for the -
Financial Year 2015-16. It appears that the appellant may have mis-
declared the gross value of services in the Service Tax Returns,
resulting in underpayment or non-payment of applicable service tax.
To address these concerns, the appellant was asked to submit
documentary evidence regarding their income and services provided,
however, the appellant failed to provide the requested documents.

Due to the appellant’s failure to provide required details, the service

tax liability was calculated on the basis of available records.

Sr. | Period Taxable Value i.e. value | Rate of Service Tax
No. | (F.Y.) difference in sales of Service Tax | payable (in
service as per ITR/TDS | incl. Cess Rs.)
& STR (in Rs.)
1. |2015-16 1,07,25,904 /- 14.5% 15,55,256/-
3. The appellant were issued Show Cause Notice No.
CGST/WS0804 /0&A /TPD(15-16)/ANRPS9019D /2020-21 dated

21.12.2020 proposing to demand and recover Service Tax amounting
to Rs. 15,55,256/- for the period F.Y. 2015-16, under proviso to
Section 73 (1) of Finance Act, 1994 along with interest under Section

75 of the Act. The SCN also proposed imposition of penalty under
Section 78 of the Finance Act, 1994.
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F. No. GAPPL/COM/STP/4934 /2023

The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand of

Service Tax amounting to Rs. 15,55,256/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for the
period F.Y. 2015-16. Further (i) Penalty of Rs. 15,55,256/- was

imposed on the appellant under Section 78 of the Finance Act, 1994;

and (ii) Penalty under Section 77 of the Finance Act, 1994.

5

Aggrieved by the impugned order, the appellant has preferred

this appeal on following grounds:

>

The adjudicating authority erred in passing the Assessment
Order ex-parte without granting an opportunity for the appellant
to be heard, rendering the order legally invalid and liable to be
quashed.

The Assessment Order was issued without due consideration of

the facts and legal position.

The Assessment Order assessed services amounting to Rs.
1,09,78,368/- (Rs. 63,01,445/- + Rs. 46,76,923/-) and raised a
demand of Rs. 15,55,256/-, ignoring the provisions of MEGA
EXEMPTION NOTIFICATION NO. 25/2012-ST dated 20 June
2012, particularly Entry No. 12A. Consequently, the Assessment
Order is should be quashed.

The Assessing Officer imposed a penalty of Rs. 15,55,256/- under
section 78 without granting the appellant an opportunity to be

heard, which is legally improper and should be deleted.

The penalty levied under section 78 of Rs. 15,55,256 /- should be
deleted since the Assessment Order is legally flawed.

The appellant have submitted documents for the F.Y. 20 15-16
viz. copy of Tax Audit Report, and copy of Final Audit Report (ST-
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F. No. GAPPL/COM/STP/4934/2023

322/2020-21) dated 16.10.2020 issued by the Assistant

Commissioner, Audit Commissionerate, Ahmedabad.

6. Personal Hearing in the case was held on 26.03.2024. Shri
Prashant B. Shah, Tax Consultant appeared for Personal Hearing on
behalf of the appellant. He informed that the client did not received
PH letters, so could not produce his submission before the
adjudication authority. The order has been passed ex-parte. Hence,

the OIO may be set aside and matter may be remanded.

7. I have carefully gone through the facts of the case available on
record, grounds of appeal in the appeal memorandum, oral
submissions made during personal hearing, the impugned order
passed by the adjudicating authority and other case records. The
issue before me for decision in the present appeal is whether the
demand of service tax amounting to Rs. 15,55,256/- confirmed under
proviso to Section 73 (1) of Finance Act, 1994 along with interest,
and penalties vide the impugned order passed by the adjudicating
authority in the facts and circumstances of the case is legal and

proper or otherwise. The demand pertains to the period F.Y. 2015-16.

8.  Based on the submission made by the appellant, I observed that
the appellant claimed that they did not present their submission at
the time of adjudication due to non-receival of personal hearing
letters, resulting in an ex-parte demand order. In addition to that the
appellant asserted that there is an error in law and facts in the
impugned order, pointing to omission of consideration of the relevant
provision mentioned in sr. no. 12A of the Mega Exemption Notification
No. 25/2012-ST dated 20.06.2012.

9.  Additionally, the appellant submitted copy of Final Audit Report
No. (ST-322/2020-21) dated 16.10.2020 issued by the Assistant
Commissioner, CGST Audit Commissionerate, Ahmedabad vide which

I found that the appellant’s firm was already been audited for the F.Y.
2015-16 to June 2017. Upon reviewing the audit report and the
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F. No. GAPPL/COM/STP/4934/2023

summary of objections raised therein, it is evident that the appellant

has duly paid all dues payable based on the audit objections.

10. In light of the foregoing analysis, it is clear that it is in the
fitness of the thing that the matter is remanded back for fresh
adjudication following the principles of natural justice. Therefore, the

order passed ex-parte is set aside, and the appeal is allowed by way of

remand.

11.  STIeT hall GIRT &S el T, STH el T THUEIT SURITh aiieh o [T STTaT g |
The appeal filed by the appellant stands disposed of in above

terms.
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To,
M/s Snehal Jayantilal Shah,

22,Vishram Park Society,
Opp. R.C. Patle School, Vasna,

Ahmedabad-380007.

Copy to :
1)  The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2)  The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division VIII,
Ahmedabad South

4)  The Supdt.(Systems) Appeals Ahmedabad, with a request to

upload on Website,

B Guard File
6) PAfile
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